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De nouvelles technologies dentaires font constamment leur apparition sur le marché et
les dentistes ont parfois de la difficulté a déterminer si une nouvelle technologie sera
bénéfique pour leurs patients. Or les cliniciens ont I'obligation professionnelle et Iégale
d'informer leurs patients de toutes les options thérapeutiques appropriées qui s'offrent
a eux. Dans ce deuxiéme d'une série de 2 articles, nous passons en revue ces obligations
et indiquons aux dentistes ou trouver les données scientifiques nécessaires a la prise de
décisions éclairées.
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e live in an era in which new tech- Defining the Law

nologies in the health care field are

being researched, developed, tested
and promoted at a dizzying pace. Today’s
dentists may feel overwhelmed as new techno-
logical advances in the field are constantly
being introduced in journals, continuing edu-
cation, and peer practice, and by health care geographic region within and between coun-
supply companies and advertisements. How, tries. American law, although similar in many
then, do dentists know when it is time to take  respects, is not applicable in Canada. Most
a particular dental technology seriously and of Canada and the United States follow the
begin offering it to their patients as a viable  common law system, which is based on custom

treatment alternative? and past court decisions. The province of Quebec
The first of this 2-part series of articles dis-

cussed the ethical and moral issues inherent
in dentists’ decision-making processes. In this
second part of the series, we examine the den-
tist’s legal and professional obligations about
treatments involving new technology. We ex-

Although it is tempting to believe that
legal matters are based on concrete laws and
that a clinician’s legal obligations are, therefore,
simple to define, many factors complicate the
situation. For example, laws vary, depending on

and the state of Louisiana, however, follow the
civil law system, which is based on codification
and is not required to consider past decisions.
To further complicate matters, clinicians can
not only be pursued in civil court, but also be

plore these issues through a review of existing found liable under administrative or criminal

literature and information gathered from inter- law. As a consequence, clinicians need to learn
views with experts in the field of ethics, law and ~ how the law is applied in their own particular
organized dentistry. jurisdiction.
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Duty of Care

Dentists, like all clinicians, owe a duty of care to their
patients. The care dentists provide to their patients must
meet the prevailing standard of care. Although the legal
definition of standard of care varies in North America, in
general terms, dentists are required to exercise the same
degree of skill and care as could reasonably be expected of
a normal, prudent practitioner of the same experience and
standing.! If the standard of care for a particular case needs
to be defined in court, the conditions and circumstances
particular to the case are considered, and expert witnesses
are often asked to testify to help the judge or jury determine
a more situation-specific standard of care. In the words of
Lorne Elkin Rozovsky, author of 17 books on health law,
“The legally required standard is not static but varies. What
is average, reasonable and prudent in one set of circum-
stances is or may not be average, reasonable and prudent in
another set of circumstances.”

Dentists” judgments about whether their personal know-
ledge of new technologies and practices are in keeping with
the current standard of care can be challenging. Their duty
is to remain as current as possible to provide the best pa-
tient care, but this has become increasingly difficult in an
information-intensive society.’ To meet the standard of care,
however, dentists are not expected to use a state-of-the-art
device or technique unless it is already in common use.>*¢ If
they choose to treat patients with experimental technology,
dentists must meet a higher standard of care.® Regardless of
whether the technology involves an experimental device or
technique, or has been validated in evidence-based studies,
these clinicians must be competent in its use.’”

Informed Consent

Keeping up-to-date on new professional developments
and advancements does not necessarily mean that dentists
must personally implement all new devices or techniques.
The importance of keeping current lies more with their re-
sponsibility to become aware of significant advancements in
their profession so that they are able to inform their patients
about these advancements. If dentists are unable or un-
willing to personally offer a new treatment shown to be ef-
fective and appropriate for a particular condition, they must
provide an appropriate referral to another practitioner.”®

Although some American states hold the traditional
view that health care practitioners should disclose the infor-
mation that a reasonable practitioner would have revealed
under similar circumstances (a physician-oriented stan-
dard), the more modern view in Canada, and in a good part
of the United States, is that practitioners must disclose all
material information, including any available alternatives
to the treatment being proposed®® that could potentially
affect a patient’s decision about a course of treatment (a pa-
tient-oriented standard).®® Since the 1980 Supreme Court of
Canada decision in the case of Reibl v. Hughes,” a modified

objective patient test has been used to determine adequate
disclosure: that is, would a reasonable person in the patient’s
particular position have given consent, if all material in-
formation had been disclosed?*®!" The modified objective
patient test essentially requires the practitioner to tell the
patient what a reasonable person in the patient’s position
would want to know, given the circumstances.

To obtain informed consent, the practitioner must
disclose such elements as the nature and purpose of the
proposed treatment, the probable risks and benefits of the
proposed treatment, reasonable alternative treatments, and
the prognosis if the patient were untreated.**2-4

Patients should therefore always be presented with
a choice of treatment options as part of the informed
consent, even if the only alternative is the refusal
of treatment.®'>* Reasonable alternatives may also in-
clude delaying a procedure, disclosing a procedure that
others may recommend, but the patient’s practitioner does
not,” and any other alternative that would allow the pa-
tient to make an informed choice about treatment.'>"
Some courts may interpret the meaning of a practitioner’s
duty to disclose alternative treatment options as offering
procedures that have some advantage over conventional
treatments and are reasonably likely to achieve a beneficial
result.® It is especially important for the practitioner to dis-
close the more conservative treatment alternatives that pose
fewer risks.>>!" That being said, practitioners should not
offer a futile or inappropriate treatment that has no prospect
of therapeutic benefit.*’

Negligence

In 1995, the Supreme Court of Canada made it clear that
“When a doctor acts in accordance with a recognized and
respectable practice of the profession, he or she will not be
found to be negligent.”*

Tort law pertains to dentists” obligation not to cause in-
jury to another, either intentionally or through negligence.
The tort of negligence provides patients with protection
against careless conduct that causes harm.’ Negligence may
be doing an act that should not have been done, doing an
act in an improper way, or not doing an act that should have
been done.” In civil litigation, 3 elements are required for a
practitioner to be found negligent: 1) a duty of care must be
owed, 2) a breach of the duty of care in which the standard
of care was not met must have occurred, and 3) damage of a
legally compensable kind, caused and foreseeably caused by
the breach of duty, must have been suffered.>'""”

Although these 3 elements were not explicitly outlined
by the judge in the Quebec Superior Court case of Sunne
v. Shaw," this case clearly dealt with the health care practi-
tioner’s duty to inform patients about treatment alternatives
as part of the informed consent process. Details of this case
are presented here to illustrate how the 3 elements essential
for proving negligence are tied to a practitioner’s duty to
inform.
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In Sunne v. Shaw, a dentist and plastic surgeon were both
found at fault for failing to obtain informed consent from a
17-year-old girl with a congenital facial asymmetry. The first
element required to prove negligence, that a duty of care was
owed, is evident in the girl’s consultation with the 2 prac-
titioners in the hope that they would correct her problem,
and in the establishment of doctor-patient relationships.
The duty owed by both the dentist and the plastic surgeon
included their duty to inform the patient of alternative
treatment options as part of the informed consent process.
The second element essential

more essential that he or she also offer the conventional
therapy.>®!

Dentists have a duty to keep their knowledge of new
technologies up to date and to ensure that their practice
meets the highest current standards. Interviews with several
experts in the field of dentistry suggest that once a dentist
becomes aware of a new technology, determining whether
it is a feasible alternative that he or she must disclose to pa-
tients is very much dependent on the personal judgment of
the individual practitioner.

Although dentists do not

for negligence, breach of the
duty of care, occurred when
neither practitioner informed
the patient about an alterna-
tive treatment (orthodontics)
to the proposed maxillary

Although dentists do not have to obsessively monitor new
technologies in their field, they should make a reasonable

effort to become aware of any significant advances.

have to obsessively monitor
new technologies in their
field, they should make a
reasonable effort to become
aware of any significant ad-
vances. To do this, they can

surgery to correct her mal-

occlusion. As an expert witness testified, orthodontic treat-
ment was a more conservative and less dangerous treatment
alternative than the maxillary surgery that the 2 defendants
actually did. Under the circumstances, the standard of
disclosure required that the defendants inform the patient
of the existence of another possible treatment. The patient
would then have been able to properly evaluate the risks
of the proposed treatment against those of the alternative
treatment. In much of North America, the patient-ori-
ented standard is used to determine causation because of
insufficient disclosure: would a reasonable person in the pa-
tient’s position have agreed to the same treatment if all the
appropriate alternatives had been disclosed? The patient
in the case of Sunne v. Shaw underwent an osteotomy and
suffered serious complications. The third element essential
for negligence, injury and causation, would be satisfied
if the judge were convinced that the patient would have
chosen orthodontic treatment, had it been offered as an
alternative.

Although the judgment in the case of Sunne v. Shaw did
not use these 3 elements specifically to find the defendants
guilty of negligence, these 2 practitioners were found to have
failed in their duty to inform their patient about the exist-
ence of a more conservative alternative treatment.

Practical Evaluation of New Technology

Dentists are legally obligated to disclose available treat-
ment alternatives to fulfill their duty of informed consent,
but how do they know which treatment alternatives to offer,
particularly if new technology may be involved?

Logically, possible treatment alternatives should, at a
minimum, include those considered as a standard of care.
Under the respectable minority doctrine, more than one
acceptable standard of care may exist if the treatments are
backed by reasonable practitioners who are well-respected
in the field.>'®" If a practitioner proposes an innovative
treatment not yet considered a standard of care, it is even

consult journals, speak with
respected colleagues, and attend continuing education
courses, conferences and the like. Dr. Euan Swan, manager
of dental programs at the Canadian Dental Association, one
of several representatives in organized dentistry, empha-
sizes the need for dentists to ensure that sufficient studies
offering ample evidence exist in support of a new treatment
before they suggest it to a patient as a reasonable alternative
treatment.

The dentist is under no obligation to disclose treat-
ments considered experimental or so innovative that in-
sufficient evidence exists to validate the treatment.
However, once the evidence begins to mount, deter-
mining whether a new technology is indeed effective
and should be disclosed requires delving into the
literature to evaluate the quality and quantity of the
evidence. Because of the large amount of information
available to the profession, dentists will not likely have
the time to do extensive reviews personally. Although
some may wait to be guided by leaders in the profes-
sion, Dr. Swan suggests that dentists consult peer-re-
viewed journals that publish reports of clinical research, as
well as journals that summarize the evidence of recent
research in systematic reviews. Using up-to-date knowledge
and combining it with personal judgment to evaluate the
patient’s circumstances are dentists’ main tools for deciding
whether to offer a new technology.

Conclusion

Dentists cannot simply rely on what they learned in
dental school or think, because a technique has been suc-
cessfully used for the past 30 years, that it still meets the
standard of care. As a new technology becomes more wide-
spread, its status approximates that of standard practice
and increases the dentist’s obligation to be aware of it.?
Disclosure of reasonable alternative treatments is a legal
obligation that requires the dentist to be more diligent about
remaining up-to-date on new technologies. In an era when
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advancements in dentistry are more rapid than ever, dentists
should be prepared to make this effort to meet emerging
standards of care. #
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